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Chief Justice Thanked for Services to This Society 


The appointment of the Honorable Charles Evans Hughes to the office of 
Chief Justice of the United States is a matter of sincere rejoicing on the part 
of all members of the American Judicature Society and while we regret that this 
necessitates his resignation as President of the Society we feel assured of his 
continued interest in its work. It is encouraging that Chief Justice Taft, with- 
out any solicitation on the part of anyone, gave his support to the Society as 
an active member and now its President has succeeded him in the great office 
of Chief Justice. 

During his term of service as President, the Society has broadened its 
activities and increased in power and numbers. Under the policies put into 
effect it is rapidly becoming an organization whose members actively co-operate 
to a common end. More and more the Society serves to co-ordinate the efforts 
of the bar associations of the country and to assist their work for the better 
administration of justice. 

On behalf of the Society, I take this occasion to thank the distinguished 
leader of the American Bar, now the head of the American Judiciary. 

Clarence N. Goodwin, 
Chairman, Board of Directors. 


Meeting of the Society on May Seventh 


A meeting of the American Judicature Society will be held at the May- 
flower Hotel, Washington, on May Seventh. It will be convened at two o’clock 
and will be followed by a dinner, which will close in time for attendance at the 
first gathering of the American Law Institute, which will be a reception. 

All members of the Society who are able to attend this meeting will find 
it very much worth while. The meeting will be devoted generally to a con- 
sideration of the Society’s activities of all kinds. It will afford a needed op- 
portunity for a discussion of the affairs of the Judicature Society and its lines 
of effort. To this end a general participation in the meeting.on the part of 
members will be in order. An exchange of views by members living in states 
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where conditions vary will be very informative to all and assist in guiding the 
officers. 

The meeting will also permit of the election of a successor to President 
Charles E. Hughes, whose resignation necessarily followed his appointment 
to the office of Chief Justice. Under his leadership the Society has gained in 
prestige and has been enabled to better perform its intended purpose. Its mem- 
bership has doubled and the increase in circulation of its Journal has increased 
even more. 


The experience of last year suggests that meetings of the Society should 
be held during the weeks when the American Law Institute and the American 
Bar Association meet, because their meetings bring together a large number of 
the Society’s members. It is realized that nothing can take the place of direct 
personal discussion of the Society’s affairs. To that end meetings will be, so 
far as possible, forums for the expression of all relevant opinions. 

Last year the members attending the Washington meeting, in company 
with the members of the Law Institute, were received at the White House by 
President and Mrs. Hoover. It is hoped that a similar reception will be ar- 
ranged this year. 


The Outlook for Procedural Reform 


It is interesting to learn from Mr. S. S. P. Patteson’s article on “motion 
practice” in this number that the bench and bar of Virginia are not worried 
about procedural development. For a hundred years, more or less, a very 
simple and effective means has existed for bringing an action at law to 
the stage of trial. Nothing could be more simple, unless written pleadings 
were abolished, and no system could be more flexible. The old common law 
pleadings have been retained, but the simple, rational practice has nearly 
supplanted them. The choice of modes is made by the plaintiff and the 
increasing use of the notice of motion proves that it affords a more direct 
route to judgment. 


When our procedural methods have been most at fault our judicial sys- 
tems have shown an undue tenderness for debtors. In the western states 
especially the creditor has been an unpopular person, as is further evidenced 
by numerous provisions of the substantive law. With the change in interests 
which is coming about, attention is being directed toward procedural methods 
which afford the creditor a fair chance to prove his claim speedily. There 
is a disposition to turn to the English summary judgment procedure, the 
essence of which is that the defendant must make an affirmative showing of 
a substantial defense or submit at once to judgment. It is quite possible 
that the English rules derived from the experience of Virginia, where for 
fifty years means had existed for excluding fictitious defenses. The Virginia 
mode was carried to other states in pioneer days and has proved of value, 
but never received the broad application that has come about in the course 
of time, and especially through recent refinements, in the state of origin. It 
is rather inexcusable that the bar in all states have not known about develop- 
ments in Virginia. 
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Until recent years the profession has assumed that procedural reform 
was the beginning and end of reform in the administration of justice. For 
a long time the debate was limited to the choice of code procedure or common 
law procedure. Some progress was made when it was accepted that neither 
system was a guaranty of successful litigation. It was observed that in 
the code states the rigidly imposed statutory system left much to be desired ; 
either the system was wrong or something was wrong with the lawyers and 
the judges. In most of the common law states the efforts to modernize 
practice through legislative enactment resulted in a most complex system 
possessing little of the merit of either its progenitor or of the codes. 

The trend of reform was directed a few years ago toward matters far 
more important than rules of procedure. It was observed that in the more 
populous states the lack of administrative power in the judiciary was the 
fundamental cause for dissatisfaction. Literally hundreds of rules imposed 
limitations upon judicial discretion. The mere interpretation of these rule: 
constituted a great burden on the courts and especially on the courts of 
review. From this analysis has come the judicial council as an organ of 
the judiciary devoted to a study of needs and remedies, and as an approach 
to administrative unity. 

There has come at the same time an understanding that the bar shares 
in responsibilty for the administration of justice and that it cannot discharge 
its duty without power to formulate its opinions and to give these opinions 
adequate expression. Hence the movement for bar integration which gains 
momentum as understanding of the need spreads. 

The movement for restoring to the courts an autonomous control over 
civil procedure through the rule-making power is a few years older than 
the judicial council and bar integration movements. There is the closest 
linking of all three in any complete programme of reform. It may be noted, 
however, that actual advance in the field of procedure has not kept pace 
with the spread of rule-making authority. So little of real consequence has 
been done in respect to procedural rules that we might say at this time 
that we have reached stalemate. 


It would probably be more true to say that we are just getting the stage 
set for significant achievement. Judicial councils are becoming numerous 
and they are arranging to co-operate. They afford opportunity, not only 
for a unification of the bench in respect to justice as a matter of administra- 
tion, but also for the bar to influence events just so far as bar influence can 
be formulated. And while it may be properly said that the judiciary has 
been timid and slow in the exercise of rule-making authority, it is plausible 
to hold that this authority will be invoked and asserted decisively before 
long when judicial councils and supreme courts are backed by a progressive 
bar. 


There are the strongest reasons for believing that we have entered upon 
a new era. There is no organized opposition to the movements looking to 
power and freedom on the part of the bench and bar to work out their prob- 
lems. It is timely therefore to express the hope that the study now in 
progress and soon to be made will range through the whole field of procedure 
and that some state will break away from bondage to outworn modes and 
point the way for this national movement. Virginia may be found to have 
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arrived far in advance of other states. Its accustomed civil procedure is so 
different from that in most states as to appear revolutionary, but it is far 
from novel in its home state. This procedure should be thoroughly under- 
stood by all agencies in the field. If it makes one convert among the states 
seeking for betterment, it may spread to all and prove to be our solution of 
a considerable share of vexing procedural problems. 


Law Schools Render Aid to Justice 


There is obviously a growing disposition on the part of law schools to 
render a practical service in the administration of justice. In many instances 
members of faculties have performed important work in studying the crime 
situation; where work for the improvement of civil procedure is undertaken 
law school teachers are usually included; in the developing function for 
which judicial councils exist there is frequent co-operation of law schools 
with representatives of the bench and bar. For a long time the Law School 
of Northwestern University has assisted the Legal Aid Bureau in Chicago. 
Every student is required to participate in this work, under direction of a 
faculty member. Because of the experience thus derived by students from 
actual cases the course is known as a legal clinic. A few years ago this 
school instituted a clinic to afford students experience in the criminal 
branches and to assist the Chicago Bar Association in the voluntary defense 
of indigent prisoners. More recently the clinic for injured industrial workers 
was established. Prof. E. F. Albertsworth, under whose direction it has 
been operating, has reported on the first two years of service, in the American 
Bar Association Journal for January, 1930. The practice, of course, is before 
the Illinois Industrial Commission; it is limited to indigent workers; it 
renders a social service while educating the student. The time was when 
the work of students outside of formal courses was limited to the writing 
of case notes. This is excellent training but it does not aim to take the place 
of office and court room practice as do the clinical courses referred to. 


JUDICATURE SOCIETY INVITES CO-OPERATION 


The American Judicature Society is an agency for co-operation between 
all persons who are concerned with the problems of administering justice; all 
who realize the need for more effective methods and the attainment of results 
consonant with modern standards. . . . To every such person the Society 
offers opportunity for the highest form of public service. . . . The Journal 
of the Society is in the nature of an open forum; members are not asked to 
subscribe to any creed. . . . The Journal is sent free to all who are inter- 
ested, and for those who desire more than passive participation there is a vot- 
ing membership with dues of five dollars, and a sustaining membership for 
those who place a higher estimate on their responsibility. . . . More than 
all other sources the Journal affords timely, constructive material on the vari- 
ous phases of administering justice. 
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Judgment by Notice of Motion in Virginia 
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Without going into a history of the statute 
it has for many years been the custom to sue 
at common law by notice of motion, and in 
chancery by a- bill in chancery. There can 
also be brought suits at common law by the 
various forms of common law actions. Some 
old conservative lawyers prefer the common 
law forms, and they bring their suits or dec- 
larations to Rules of Court. The rules of 
court are very peculiar and are rapidly dying 
out. Ninety per cent of common law suits 
are brought by notice of motion for judgment. 
The following is the present statute under 
which such suits are brought: 


“Sec. 6046—Remedy by motion after fifteen 
days’ notice, in lieu of action at law; when notice 
to be returned to clerk’s office; rules applicable to. 
—Any person entitled to maintain an action at 
law may, in lieu of such action at law, proceed 
by motion before any court which would have 
jurisdiction of such action, after not less than 
fifteen days’ notice, which notice shall be in writ- 
ing, signed by the plaintiff or his attorney, and 
shall be returned to the clerk’s office of such 
court within five days after service of the same, 
and when so returned shall be forthwith filed and 
the date noted thereon, and shall be docketed on 
the return day thereof. But the notice shall not 
be sent out of the county or city in which the 
judgment is to be asked except in those cases 
in which process can be so sent out under the 
provisions of section six thousand and fifty-five 
and six thousand and fifty-six. The return day 
of a notice under this section shall not be more 
than ninety days from its date, unless the com- 
mencement of the next succeeding term of court 
be more than ninety days from such date, in 
which case the return day may be some day of 
such. term. 


“The defendant may make the same defenses to 
the notice as to a declaration in any action at law, 
and in the same manner, or he may state his 
grounds of defense informally in writing, and in 
the latter event the parties shall be deemed to be 
at issue on the grounds stated without replication 
or other pleading on the part of the plaintiff. 
No plea in abatement under this section shall be 
received after the defendant has demurred, 
pleaded in bar or filed such statement of his 
grounds of defense. 


_“If the motion be upon an account, the plain- 
tiff shall file with the notice an account, stating 
distinctly the several items of his claim, unless 
they be plainly described in the notice, and if the 
plaintiff file with such account an affidavit such 
as is prescribed by sixty-one hundred and thirty- 
three, on the part of the plaintiff in an action of 
assumpsit, no plea in bar or defense to the merits 
shall be received on the part of the defendant 
unless accompanied by such affidavit as is pre- 
scribed by the last mentioned section on the part 
of the defendant in an action of assumpsit. If 
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such plea and affidavit be not filed by the defend- 
ant, the plaintiff shall, upon motion made in open 
court, be entitled to a judgment for the amount 
claimed in the affidavit filed with his notice, and 
no further proof of the plaintiff's claim shall be 
necessary. If such plea or defense and affidavit 
be filed and the affidavit admits that the plaintiff 
is entitled to recover from the defendant a sum 
certain less than that stated in the affidavit by 
the plaintiff, judgment may be taken by the plain- 
tiff for the sum so admitted to be due, and the 
case be tried as to the residue. 


“Upon any motion under this section the same 
rules shall apply with reference to bills of par- 
ticulars and grounds of defense, as are now 
provided by law in other actions or motions.” 


The statute as applied to civil justices and 
justices of the peace is as follows: 


“Sec. 6046-a—Trial of civil cases by a justice 
on motion; notice; service of motion—Any per- 
son entitled to maintain an action at law or civil 
warrant before a civil and police justice or civil 
justice of a city or trial justice of a county ad- 
joining a city having a population of not less than 
one hundred and seventy thousand, according to 
the last preceding United States census, may, in 
lieu of such action at law or civil warrant, pro- 
ceed by motion before said civil and police justice 
after not less than five days’ notice, which notice 
shall be in writing, signed by the plaintiff or his 
attorney, and shall be returned to the said civil 
and police justice before the return day of same 
and when so returned shall be forthwith docketed. 

“The said notice shall contain a brief informal 
statement of the plaintiff's claim. 


“All motions under this section shall be served 
in the same manner that civil warrants are 
served; provided, that those returnable before 
civil justices and served in cities of such justices 
shall be served only by the high constable or 
sergeant of said cities, and shall be tried in the 
same manner that civil warrants are now tried 
before said civil and police justice.” 


Statute 6047 is as follows: 


“Sec. 6047—Against whom of those liable, 
judgment may be given on motion—A _ person 
entitled to obtain judgment for money on motion, 
may, as to any, or the personal representatives 
of any person liable for such money, move sev- 
erally against each, or jointly against all, or 
jointly against any intermediate number ; and when 
notice of his motion is not served on all of those 
to whom it is directed, judgment may neverthe- 
less be given against so many of those liable 
as shall appear to have been served with the 
notice, but the judgment against such personal 
representative shall, in all cases, be several. Such 
motions may be made from time to time until 
there is judgment against every person liable, or 
his personal representative ;” 


Which is so plain as to need no comment. 
But the following section makes it plain when 
a jury is desired what is necessary to be done: 
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“Sec. 6048—When, on a motion, there may be 
trial by a jury.—On a motion, when an issue of 
fact is joined, and either party desire it, or, 
when in the opinion of the court, it is proper a 
jury shall be impaneled, unless the case be one 
in which the recovery is limited to an amount 
not greater than twenty dollars, exclusive of in- 
terest.” 

The ease is matured, that is, it is ready for 
a hearing, on the return day of the process. 
The notice is as simple as it can well be. If, 
when the motion is ready for hearing and the 
defendant desires further information from 
the plaintiff, he asks the judge for a Bill of 
Particulars under Section 6091 of the Code. 
The statute is as follows: 

“Sec. 6091—Court may require particulars of 
claim or defense to be filed; if not done, evidence 
of, etc. excluded—In any action or motion, the 
court may order a statement to be filed of the 
particulars of the claim, or of the ground of 
defense; and, if a party fail to comply with such 
order, may, when the case is tried or heard, 
exclude evidence of any matter not described in 
the notice, declaration or other pleading of such 
party, so plainly as to give the adverse party 
notice of its character.” 

The judge, if the bill of particulars is not 
satisfactory, directs it to be enlarged, in cer- 
tain respects. This procedure is entirely in- 
formal and generally is disposed of in a few 
minutes. If there is no demurrer, the case 
is then ready for trial. The form of demurrer 
is given in statute Sec. 6115, and is as fol- 
lows: 


“Sec. 6115—Form of demurrer or joinder in 
demurrer—The form of demurrer or joinder in 
demurrer, may be as follows: ‘The defendant (or 
plaintiff) says that the declaration (or other 
pleading) is not (or is) sufficient in law’; pro- 
vided, that all demurrers shall be in writing, 
except in criminal cases, and in civil cases the 
court on motion of any party thereto, shall, or 
of its own motion may, require the grounds of 
demurrer relied on to be stated specifically in the 
demurrer; and no grounds shall be considered 
other than those so stated, but either party may 
amend his demurrer by stating additional grounds, 
or otherwise, at any time before the trial.” 


Therefore, there can be no delay on a mo- 
tion for judgment and there practically is 
none. Almost all common law suits, as is said 
above, are tried under this procedure in Vir- 
ginia. There are no technicalities. This is 
an old Commonwealth, and it took over a 
century to develop this remedy. It is far less 
technical than the famous English procedure. 
In fact, it is not technical at all. The English 
procedure is marred by useless forms which 
are published each year in two large volumes. 
It is true that it covers more ground, as for 
example, admiralty forms and rules are in 
cluded but it is nothing like as simple as the 
motion for judgment in Virginia. If one 
chooses to take the time to examine them all, 
he will find that Virginia is the best, far 


better than New Jersey or Connecticut, for 
those States imitate the English practice 
slavishly. Virginia evolved the motion for 
judgment itself and never copied it from any 
source. It is growing more popular every 
day. 

—_— common law suits are still some- 
times brought by older members of the bar 
who probably are like the New York million- 
aire who had made his money by tanning 
leather on Long Island. He liked everything 
about leather, its smell and its looks. He was 
an old man, a bachelor, and one day he dis- 
appeared. The people who were interested in 
him looked everywhere for him without find- 
ing him. Finally one man thought of the 
leather vats on Long Island. Sure enough, 
he was there; they found him entirely well, 
renewing his youth by taking a smell of the 
vats. 

In order to bring a common law suit it must 
be brought to the next “Rules.” Now what 
Rules are, Prof. John B. Minor explains as 
follows: 


“Rules and Rule-Days. Rules are orders of 
court, whether made in court or in the clerk’s 
office, and Rule Days are days set apart period- 
icaliy for making rules or orders in the clerk’s 
office, in causes pending. 

The Object in having Rule-Days.—The object 
of Rule Days is to expedite the maturing of 
causes in the recess, or vacation of the court, by 
entering all such formal orders as may be nec- 
essary for the purpose of preparing causes for 
trial, and especially for the purpose of enabling 
the parties to conduct that forensic altercation 
known as pleading, whereby the merits of the 
controversy are analyzed, and the point or points 
are developed on which it is proposed to rest the 
fate of the cause. Rules (or orders) to declare, 
plead, reply, rejoin, sur-rejoin, rebut, sur-rebut, 
etc., are given from one rules to the next rules, 
and expire with the ensuing rules.” 

“Days appointed for the holding of rules. The 
first and third Mondays in every month, and the 
two following days, are appointed as Rule-Days 
for all the courts which have original jurisdic- 
tion, unless the term of a Circuit or Corporation 
Court designated for the trial of civil causes, in 
which juries are required, commence on either of 
those days, and then on the Monday of the pre- 
ceding week.” Minor’s Institutes, Vol. IV, Part 
1, pp. 663, 664, 665 

Professor Minor was a distinguished pro- 
fessor of law at the University of Virginia. 
The author was a member of the General 
Assembly of Virginia at the 1928 session. 
He was the patron of the bill which became 
= law on March 23, 1928, which is as fol- 
Ows: 


“1. Be it enacted by the general assembly of 
Virginia, That Chapter two hundred and forty- 
eight of the Code of Virginia be and it is hereby 
amended by the addition thereto of a new sec- 
tion to be numbered fifty-nine hundred and sixty-a 
immediately following section fifty nine hundred 
and sixty, as follows: 
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“Section 5960-a. Power is hereby conferred 
upon the Supreme Court of Appeals of Virginia 
to make, publish and put into operation such rules 
and regulations for maturing common law and 
chancery causes in the trial courts of the Com- 
monwealth of Virginia, from time to time, as may 
in the opinion of said court best promote the 
ends of justice and prevent delay in its adminis- 
tration; and when said rules and regulations shall 
have been so made and published, wherever they 
are in conflict with the rules now required to be 
taken in the clerks’ offices on what is known as 
‘rule days’ in order to mature cases, the rules 
and regulations so made by the court of appeals 
shall in all respects supersede and take the place 
of the said rule days in said clerks’ offices in all 
the trial courts of the Commonwealth of Virginia, 
and all statutes providing for such rule days, so 
far as in conflict therewith shall be and are 
repealed. This act shall be liberally construed so 
as to get rid of unnecessary delays and expense. 


“And the rules and regulations as adopted from 
time to time shall be certified to every court of 
record in this State, and the clerk of each of 
said courts of record shall duly and promptly 
copy or post same in regular order, properly 
indexed, in a book kept by him for that purpose; 
provided the said rules and regulations shall not 
become effective until sixty days from the adop- 
tion thereof and said rules and regulations shall 
be printed by the public printer, when requested 
by the Supreme Court of Appeals of Virginia, 
and distributed as public documents.” 


This act is known as the Act to Abolish 
Rules. They are tied up with a great many 
statutes. The Supreme Court of Appeals of 
Virginia, in order to carry out this law, has 
adopted the following rule which became op- 
erative on the Ist day of January, 1930: 


Maturing Cases in Trial Courts 


Pursuant to section 5960-a of the Code, Acts 
1928, p. 1075, the following rule and regulation 
as to maturing cases in the trial courts and judg- 
ments by default is hereby adopted by the Su- 
preme Court of Appeals of Virginia. 


1—Maturing cases in the trial court—In all 
common law actions, suits in chancery and other 
proceedings in which the writ, process or sum- 
mons to or against a party is made returnable to 
the rules and is legally executed, in which the 
party summoned either (a) fails to plead, answer, 
or demur, at the first or second rules after serv- 
ice of process, or (b) although he appears and 
pleads, answers or demurs at the rules, the clerk 
of the court fails to enter the appropriate orders 
in the rule book showing either such appearance, 
or such failure to appear, the mere lapse of time 
during which such orders should have been made 
shall nevertheless be in every respect sufficient to 
mature such cases for the docket, and for orders, 
decrees or judgments by default, and also for the 
decision of all issues of law or fact which may 
be raised at any time before final judgment by 
default or otherwise but not thereafter, just as 
though appropriate orders showing such appear- 
ance or non-appearance at the rules had been 
made and entered by the clerk in the rule book. 

“2. It is further ordered that this rule be cer- 
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tified by the clerk of this court to every court 
of record in this State and the clerk of each such 
courts of record shall promptly copy and index it 
in a book to be kept for that purpose. This rule 
shall become effective January 1, 1930; and the 
Division of Purchase and Printing is hereby re- 
quested to print and distribute it as a public 
document in accordance with the statute cited.” 

A great deal could be written about the 
motion for judgment statute and its history, 
but it seems best to give the statute as it 
appears in the Code of Virginia. However, 
it may be noted that the motion for judgment 
was first issued against officers on their bonds 
where they had failed to make a proper re- 
turn of moneys collected by them. It finally 
grew to its present shape, and is becomin. 
more popular from day to day. 


In order to show how our Supreme Court 
of Appeals views the motion I will quote from 
Judge Campbell’s opinion in the case of 
Pereira v. Davis, 146 Va. 219: 


“The proceedings in the instant case were by 
notice of motion, under section 6046 of the pres- 
ent Code of Virginia, the very object of which 
is to afford a ready remedy to the plaintiff, a 
more expeditious, a simpler and cheaper remedy, 
shorn of the common law technicalities. The 
notice emanates from the plaintiff free from the 
pitfalls and dangers to which the rigid common 
law subjects processes issuing from the courts, 
and not until a return thereof has been duly made 
to the clerk of the court does the notice come 
within the control of the court.1 In so far as 
the sound policy of the law will permit, it should 
be construed with great liberality. To hold 
otherwise would defeat the very spirit and pur- 
pose of the act itself. 

“In order to carry out this wide departure from 
the common law rule, the jurisdiction of the 
courts, venue of the action, service of process, 
and notice and procedure have become matters of 
legislative enactments ruled by and _ controlled 
within the limits fixed by the law-making body.” 


This statement of the law was made by 
Judge Campbell (who is still a justice of the 
Supreme Court of Appeals of Virginia) on 
Nov. 18, 1926, since which time the law has 
not been changed. It applies to all cases in 
Virginia at common law without regard to 
the amount involved. 


I am sure that if a notice of motion for 
judgment were made by letter and served by 
the sheriff it would be sufficient under our 
practice, and that our Supreme Court of 
Appeals would so hold. 


A writer in the Yale Law Journal under 
the title of “Three American Ventures in Sum- 
mary Civil Procedure,” Robert Wyness Millar, 
gives some account of the history of this 


1While this may seem to be a dangerous prac- 
tice in states where there is nothing analogous 
to it, it should be remembered that in New 
York, attorneys issue summonses from their 


own offices and procure their service through 
private agents. 
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statute. His treatment is interesting but not 
adequate. 


Under the present Code of Virginia an 
answer in a chancery suit may be filed at any 
time within six months. Michie’s Code of 
Virginia (1924) Section 6122. 


The Judicial Council has had three meet- 
ings in the past year, and has made a number 
of recommendations for changes in the law 
looking to improvements in various partic- 
ulars. Among others they unanimously rec- 


ommended that an answer should be filed 
within thirty days. All of these recommenda- 
tions have been made by appropriate bills to 
the present session of the legislature, and they 
have been argued before the joint meeting 
of the Committees of Courts of Justice of the 
House and Senate. The indications are that 
most of them will be adopted. The turn 
which pleading in Virginia has taken in 
common law suits could be profitably followed 
in other jurisdictions. The Federal Equity 
Rules are splendid models. 


A Program of Growth for Our Bar Association® 
By B. H. Kizer 


[At the latest meeting of the Washington 
State Bar Association the annual address of 
its president, Mr. B. H. Kizer, of Spokane, 
was devoted solely to a statement of the prac- 
tical needs of the profession at this time and 
to proposals calculated to vitalize the Asso- 
ciation and enable it to serve more efficiently 
as the potent organ of professional interests. 
The address is noteworthy in setting out 
briefly the inroads which are being made upon 
the lawyer’s prerogatives and in offering first 
steps for making the Association one that can 
conserve professional rights and _ interests. 
This explanation is made because some de- 
tailed parts of the address are omitted. The 
portion here printed has a direct bearing 
upon the operation of about forty state bar 
associations which are subject equally to the 
criticisms which President Kizer’s address 
directs toward the loose organization of his 
own institution.—Editor. 


Our Washington State Bar Association has 
now been in existence for forty years. When 
I look back on the forty annual meetings of 
this Association, each with its inevitable presi- 
dential address, I am all but overwhelmed at 
the wisdom and the learning that have pre- 
ceded me. 


It is well that the science of jurisprudence 
and the administration of justice should en- 
gage our attention from time to time, and I 
am glad that my predecessors so uniformly 
kept their addresses to such high themes. 


However, while we are officers of courts of 
justice, and engaged as students of juris- 
prudence, we are also men who must earn our 
daily bread, as other men must do. I there- 
fore make no excuse if, in this address, I 
yield up to my predecessors and to my suc- 
cessors much of that just and proper concern 


2Yale Law Journal, Vol. XXXVIII, No. 2, p. 


193. Professor Millar traces this practice back 
to 1732. 


*Washington Law Review, Vol. IV, No. 4. Re- 
printed by permission. 


for the welfare of society and offer a pro- 
gram that looks to the further development 
of the practical usefulness of this Association. 


As we look about this land of ours we see 
that practically every human activity is or- 
ganized. Most of these associations are highly 
useful and profitable to their individual mem- 
bers so much so that heavy dues are paid 
without complaint, and their meetings are at- 
tended with an enthusiasm and a regularity 
that is chiefly displayed where men feel that 
their material interests are prospered by so 
doing. 


I 


Let me suggest a few of the problems that 
actually concern us as individuals in a work- 
a-day world, and that might well concern us 
as a group. First, is the changing character 
of the practice of the law. A generation or 
more ago, the practice of law chiefly con- 
cerned itself with litigation. But as our 
human society becomes more stable and ex- 
perienced, as it becomes settled in its insti- 
tutions, as growth becomes more gradual, such, 
profitable litigation tends to diminish, and the 
lawyer’s work turns more and more to what 
we call office practice. Now litigation is the 
natural monopoly of the lawyer, but with re- 
spect to office practice, the case is, it seems to 
me, quite otherwise. 


Within a generation office practice, the work 
that in Great Britain is done by the attorney 
as distinguished from the barrister, has 
enormously increased, and it will continue to 
increase, both in volume and variety. But as 
to much of this field we do not have any such 
a monopoly as we enjoy in the trial field. Let 
me instance a few of the many examples that 
will readily occur to you. For instance, title 
insurance is steadily narrowing the field of 
abstract examination by the lawyer. Com- 
mercial collection agencies are rapidly extend- 
ing their work of collection of accounts and 
notes. The organization and incorporation of 
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corporations is more and more slipping into 
the hands of legal incorporation companies. 
Insurance companies and trust companies are 
exhibiting a steadily increasing interest in the 
field of probate work, the establishment and 
administration of trust estates and other re- 
lated activities. Similarly, a large group of 
claim adjusters are more and more increasing 
the number and variety of cases that they in- 
vestigate and settle without reference to the 
lawyer. 

So, too, the drafting of deeds, agreements, 
mortgages and other instruments of convey- 
ance or incumbrance is largely becoming a 
function of the realtor or other unqualified 
layman. The important and rapidly growing 
field of income and inheritance taxation is 
being widely cultivated by the certified public 
accountant. 

I am not at all an alarmist about these vari- 
ous invasions. But it is one thing to expect 
them and another thing to allow them to 
wreak their will at our expense without an 
effort to hold that which is desirable. 

Take for instance the income tax law. A 
few lawyers in each of our cities have quali- 
fied themselves to advise and counsel in in- 
come tax matters and are prospering very 
largely, but much the larger percentage of 
our bar are declining this business altogether 
and allowing it to drift into the hands of 
certified public accountants, who are indeed 
often of great assistance in the accounting 
end of the law. But only a lawyer can be- 
come fully qualified to deal with the legal 
principles involved in the interpretation of 
the law, and the lawyer’s training in the 
arts of persuasion are especially needed in 
adequately presenting the facts to the special 
tribunals set up by the law for the determina- 
tion of income tax matters. Manifestly, the 
lawyer who surrenders this whole field to the 
certified public accountant runs grave risks 
of prejudicing the rights of his clients, to 
say nothing of the loss of business to his 
profession. 

In Great Britain, the attorney is invariably 
employed, not merely to probate the will, but 
as well to supervise the management and ad- 
ministration of the trust estates during the 
entire existence of the trust. In this coyp- 
try the average lawyer is content almost wilh. 
out a struggle to allow complete supervision 
of these matters to pass to the layman trustee, 
individual or corporate.’ The tremendous in- 
crease of wealth in this country makes this 
one of rapidly growing concern to the pro- 
fession, who should be prepared, not only in- 
dividually, but collectively as well, to see that 
their special qualifications to take charge of 
these matters should be more widély recog- 
nized. 

_ But it is in the field of corporate organiza- 
tion and administration that there appears to 


exist the largest opportunity for the lawyer. 
Most lawyers seem content to draw the 
articles of incorporation, to prepare the min- 
utes of first meetings, etc., and then forever 
to forget that here is a legal entity created 
by them in accordance with legal principles 
that continues to need the counsel and advice 
of the lawyer. Practically every form of 
business in our country is corporate, or soon 
to become incorporated. 

From a swiftly growing and expanding civ- 
ilization, a great diversity of entanglements 
and problems of policy arise, which require 
disinterested counsel, expert guidance and 
adroit representation. Such problems often 
involve only remotely, if at all, legal counsel. 
But the training of the lawyer in seeing both 
sides of a dispute, in sifting out the relevant 
and important from the irrelevant or unim- 
portant, in analyzing complicated factual dis- 
putes, and in weighing the strength or weak- 
ness of an adversary’s position, are of the 
utmost value. 

But a large number of the members of the 
bar have their eyes fixed on the past, when 
the lawyer was chiefly the advocate in the 
courtroom. They look upon the decrease of 
large litigation with pessimism for the future 
of the profession and they ignore the cultiva- 
tion of this lucrative field of corporate ad- 
ministration, with the result that, while some 
of the corporate business of America leans 
heavily upon its general counsel for guid- 
ance, a large majority of our business men 
reflect the common attitude of many members 
of the bar and look upon their legal counsel 
as useful only when litigation impends. 

If the profession, both individually and col- 
lectively, realize the advantages to the pro- 
fession in encouraging the use by the business 
men of America of the special talents and 
training of the lawyer in the solution of the 
problems of taxation, of trust estates, of busi- 
ness and corporate administration, then the 
future of the members of the legal profession 
has never been brighter than it is at this 
present time. 


II 


“But—” you will say. Yes, I acknowledge, 
this is the time and place for doubt. 
ticism is, indeed, a part of our special talent 
that makes us useful, and lawyers are espe- 
cially skeptical when one of their own num- 
ber, whom they justly recognize as no wiser 
than any of the rest, ventures to offer good 
advice to his fellows. 


Allow me to disarm the doubters as speedily 
as may be. I have no compendious remedy 
to offer. I have tried to point out what I 
believe most of us will recognize as facts. 
When it comes to the remedy, I can only 
say that the remedy rests in the collective 
good sense and the collective good counsel of 
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the members of the bar. And I venture to 
suggest that our State Bar Association is the 
organization that should be developed to grap- 
ple with these problems. 

After a year’s experience as president of 
this Association I am profoundly convinced 
that this Association is not so organized that 
it can be of practical assistance to the lawyer. 
This Association’s program is complete when 
it has held an annual meeting once a year, 
attended by perhaps one lawyer in ten, when 
it has listened to learned addresses and has 
enjoyed the good fellowship of those who 
attend. 

I would not make light of these accomplish- 
ments. But, with the highest regard for this 
good-fellowship and this learning, I insist that 
they are not enough. Indeed, the good-fel- 
lowship will be much heightened, because it is 
more generally shared, and the learning will 
enlighten many more of our members, if we 
contrive to make this Association useful in 
the daily tasks of making a living for its 
members. 

What is the weakness in our organization 
that so narrows its field of usefulness? Any 
organization in any profession, or in any vo- 
cation, that is to function vitally in the daily 
lives of its members must have some one 
whose daily task it is to see that that organ- 
ization functions. Let me emphasize again, 
and repeat that it must be a daily task. 
Furthermore, there must be a medium of com- 
munication, cheap and not too infrequent, by 
which the officers of that organization can 
address the membership. If the only contact 
of the member is by traveling, at what is 
often heavy expense, especially to the younger 
members of the bar, then the membership will 
necessarily be limited, and the attendance 
small. To make this organization of prac- 
tical use, we have two essentia! needs, and I 
mention them together, for each is denendent 
for success upon the other. 


III 


These two needs of our Association are: 
first, a paid executive secretary, to serve 
under the direction of the officers of the Asso- 
ciation, whose duty it will be to give part of 
each day to the development of the program 
of the Association, to the tasks of following 
up the work of the committees, to the solicita- 
tion of lawyers to become members of the 
Association, and to the collection of dues. 
For the first two or three years at least, such 
an executive secretary need be only a part- 
time officer, giving a half or a third of each 
day to the work of the Association. 

The other need of the Association that is 
equally important is that we should have a 
publication to be received by each membcr, 
with news at regular intervals of the work 
of the Association, accompanied by the pub- 
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lication of articles of especial interest and 
value to lawyers of the state of Washington. 
We have available for that purpose an ad- 
mirable medium in the WasHincton Law 
Review, published quarterly by tue Law 
School of the University of Washington. .. . 

Nearly 90 per cent of the lawycrs of this 
state are absent from each meeting of this 
Association. Those who are absent have lit- 
tle or no participation in, or knowledge of, 
what is done or said at these meetings, unless 
in some idle moment the absent lawyer hap- 
pens to glance in the annual volume of our 
deliberations. With an official publication 
sent to each member, and with each issue of 
that publication brief enough to invite rather 
than repel the attention of the busy lawyer, 
and with an executive secretary whose first 
duty it should be to see that our membership 
is brought and kept up to include practically 
all of the active and respected members of 
the bar we can have an association that will 
confer the maximum of benefits that such an 
organization can bring to the lawyers of this 
state. . .. 


IV 


Presidents and vice-presidents are here to- 
day, and gone tomorrow. If we are to have 
continuous effort expended in our behalf, if 
we are to have our policies put into effect, 
we must have a compensated official who is 
responsible to us for the performance of all 
the details of administration that may safely 
be confided to him. Our presidents, vice- 
presidents and general secretary relieved from 
the details that now clutter up their fore- 
ground with dependable assistance, can more 
readily attend to the most important matters 
that ought to engage their attention. Further- 
more there will be much more incentive to 
the members of the Association to suggest 
helpful lines of activity to the Association, 
when they realize that we have the organiza- 
tion that can give continuous attention to the 
work. 

Our standing and special committees are an- 
nually appointed, but it is rarely that they 
function. Their meetings need to be ar- 
ranged, they need to be reminded from time 
to time of what is expected of them, else 
nothing is done. If these secretarial details 
are arranged for the chairmen of the com- 
mittees, we can make our annual meetings 
much more fruitful by having careful and 
thoughtful reports submitted to the bar. 

The paid secretarial staff of the American 
Bar Association, under the capable manage- 
ment of Mrs. Olive Ricket its executive sec- 
retary, is an admirable illustration of what 
can be accomplished. The extensive and 
careful reports of the many committees of the 
American Bar Association are printed and 
mailed out to each member of the association, 
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in advance of the annual meeting, so that 
each member in 2‘tendance knows in advance 
what is to be considered, with opportunity to 
reflect on the best that can be said for or 
against a given proposal. .. . 

It would be ridiculous to expect any such 
magnificent accomplishment from our com- 
mittees as results from the American Bar 
Association, if, for no other reason that a 
single part-time secretary would be altogether 
inadequate to thé task. Nevertheless, the ac- 
complishment is there, as an example and an 
inspiration to us resolutely to undertake the 
task of doing what is possible with our smaller 
means and our lesser membership. 


At this point there are, I trust, a number 
of you sufficiently interested to be saying to 
yourselves, “Sounds good, but can we afford 
it?’ 

First, of the salary of the executive sec- 
retary. How much service can we afford, for 
how little money? I am advised that the 
Judicial Council is in need of a part-time paid 
secretary, and that it has the money with 
which to pay such an employee. I have 
stressed the fact that such a secretary for this 
Association should pay special attention to 
membership problems. The most fruitful 
source of new members is in King County, 
where less than 50 per cent of the lawyers 
are paying members of the local association. 
Under our affiliation plan, only those mem- 
bers of the County Association are members 
of the State Association, and therefore the 
loss of King County is our loss as well. In 
the smaller counties, the percentage of law- 
yers who are members of the Association is 
much higher, but the number of lawyers in 
King County is so great that mere voluntary 
work on membership breaks down. There- 
fore, King County, as well as the State As- 
sociation can use to advantage a part-time paid 
secretary to work on membership, programs, 
etc. 

If the Judicial Council, the State Associa- 
tion and the King County Association will 
unite on one individual for these three posi- 
tions, all three can afford it, and the burden 
on each will not be heavy. Since the work 
done by that executive on King County mem- 
bership will benefit us as well as King County, 
more than half of his time will be spent in 
work by which our Association will profit, 
although we need pay only a third of his 
salary. While working for the State Associa- 
tion, his time should be spent on member- 
ships in counties other than King; thus other 
county associations will profit from his work, 
and can afford to contribute a little more than 
they are now doing, per capita, to the State 
Association. When we consider what the 
voluntary labor of a few has done for our 


membership, it is clear that consistent follow- 
up work, from day tc day, can largely in- 
crease our membership throughout the state. 
In other words, a fairly efficient executive 
should increase our revenues by substantially 
more than we pay him. Our share of his 
salary and expenses should not exceed a thou- 
sand dollars. 

Furthermore, it is to be noted that, while 
we would pay for but a third of the expense 
of such a secretary, all of his time would 
be devoted to problems vitally concerning the 
lawyer, and we would thereby obtain the full 
Lenefit of all of his labor. 


VI 


Next, of the official publication. We now 
print a bulky volume of our annual proceed- 
ings, sometimes running in excess of 200 
pages. It generally contains practically every 
word uttered, and every line of every manu- 
script read at the annual meeting. The re- 
sult is that it is probably the most thoroughly 
neglected piece of literature that comes to a 
lawyer’s desk. Its printing and distribution 
are highly expensive, and take the lion’s share 
of our annual revenues. I suggest that much 
is said at these meetings that is of value only 
for the audience there present, and that the 
proceedings and the manuscripts, as_ well, 
should be boiled down to the utmost concise- 
ness. It is far better that we should print 
five or ten thousand words that are read by 
some of our members than that we should 
print 60,000 or 75,000 words, which are read 
by none of our members. Our proceedings, 
thus distilled to their essence, can be readily 
printed in our official journal without burden- 
ing it. 

Several hundred of the members of this 
Association now cheerfully subscribe to the 
Journal, feeling that its contents justify the 
subscription, and by making it our official 
organ all can share in the benefit derived from 
the carefully prepared articles on various 
aspects of the decisions of our Supreme Court, 
while the Review serves likewise as a medium 
for the dissemination of news concerning the 
Association’s activities. 


VII 


The provision thus suggested for the em- 
ployment of a part-time secretary, and an 
official publication coming four times a year, 
is, in a sense, a makeshift. If, as I believe, 
we find that our profession substantially 
profits by these modest expenditures we may 
feel justified in the future in moderately in- 
creasing our outlay, to obtain a full-time ex- 
ecutive secretary, or to increase the useful- 
ness to us of our official organ, or both. 


Vill 


We live in a highly competitive world, a 
world in which the modern technique of earn- 
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ing a living in every line of endeavor is stead- 
ily being developed to a higher and higher 
point of intensity and ingenuity. More than 
ever before, we need watchfully to guard 
from commercial invasion the field of our 
activities, and to extend our usefulness to 
society wherever profitable. 

The older, well established lawyers may not 
be so conscious of the various encroachments 
of which I have spoken, they may not realize 
so keenly the growing tendency of possible 
clients to prefer other agencies than the law- 
yer, where there is room for choice, but the 


younger lawyers are keenly aware of it. If 
this Association is to appeal to the younger 
lawyers, if it is to receive more than lip- 
service from them, it must plan to be of real 
value to them, it must furnish an associative 
opportunity by which the lawyers can help 
themselves through the Association. To that 
good end, as well as to the end that our use- 
fulness in all our present well-established lines 
of endeavor may be increased, I make the 
recommendations contained in this paper, and 
I commend them to your thorough candid 
consideration. 


Conference of Integrated State Bars 


The first conference of representatives of 
official state bars will be held in Washington 
on May 7, which is the first day of the 
American Law Institute annual meeting. 
The meeting is under the auspices of the 
Conference of Bar Association Delegates 
and approved by the American Bar Asso- 
ciation. 

The purpose of the meeting, as stated in 
Chairman Ridgway’s invitation, is (a) to 
exchange views and experiences for the pur- 
pose of extending to each bar organized by 
statute the fullest measure of efficiency in 
method of operation, whether through ad- 
ditional legislation, or otherwise, and (b) to 
consider whether a uniform state bar act 
can be: formulated which will embody all 
the features found to be practical and de- 
sirable. 

The meeting will be opened at the May- 
flower Hotel at ten o’clock and will continue 
through the luncheon hour. This will be 
the first opportunity for the exchange of 
experiences for mutual benefit. Experience 
has been accumulating steadily for several 
years and no means has existed for an in- 
terchange of opinions. That a face to face 
discussion will prove valuable is quite ob- 
vious. There are many problems involved 
in the exercise of powers of self-govern- 
ment. These have been solved in half a 


dozen states and the time has come for as- 
saying the results. 

Just as obvious is it that the discussion 
thus afforded will be of value to the legal 
profession throughout the country and es- 
pecially so in the case of state bar associa- 
tions already committed to the principle of 
self-government. In recognition of this 
fact the conference invites the participation 
of all state associations and especially those 
having bar organization committees and 
those which approach integration through 
a federation of local associations with the 
state bar association. There is no limita- 
tion on the number of delegates from the 
several states. 

The states which have organized under 
statutory authority are Alabama, California, 
Idaho, Oklahoma, Nevada, New Mexico 
and North Dakota. Those which have 
adopted a federation plan are Washington, 
Minnesota and Wisconsin, while [Illinois 
and Pennsylvania have made progress in 
that direction. In Oklahoma the inclusive 
organization is of recent date but it has been 
carried out with enthusiasm and has bene- 
fitted to a degree from experience elsewhere. 

It appears probable that the time devoted 
to an exchange of facts and views will be 
exceedingly profitable and that an annual 
meeting of this character will become a 
settled policy. 
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Procedure for Discovery in Wisconsin 


By CAMERON 


Wisconsin has had in all its essential 
features since 1856 a statute relating to dis- 
covery which is a substitute for the old “Bill 
of Discovery” in equity. Since it has worked 
so long and is so simple in its operation I have 
been asked to set out its essential features in 
a short article. 


Section 326.12 of the Wisconsin Statutes 
provides substantially that either party may 
before trial examine the adverse party, his 
or its assignor, officer, agent, or employee or 
the person who was such officer, agent, or 
employee at the time of the occurrence which 
is the subject of an action, as an adverse 
witness before trial after the pleadings have 
been framed. 


A notice served on the attorney of the ad- 
verse party at least five days before the ex- 
amination is all that is required. No motion 
need be made to the court. A subpoena is 
issued and witness fees paid to the witness 
to be examined. The examination is before 
a commissioner of the circuit court—the court 
of general jurisdiction—even though the ac- 
tion may be pending in a justice, municipal or 
county court. Such commissioner has all the 
powers of a judge at chambers. 

The fixed habit of the bar is to dispense 
with notices. Most examinations are taken 
when convenient to the counsel for both sides 
and the time is fixed by oral agreement. 

The examination is oral and a real cross- 
examination is permitted. The examination 
is written out and signature of the witnesses 
may be waived. If signature is not waived 
the party examined reads over his testimony 
and makes such corrections as’ he desires to 
make and the examination is then filed with 
the clerk of the court where ‘the action is 
pending. All papers and documents must be 
produced at the examination and become part 
of the deposition if desired. 

The deposition may be used on the trial 
against the party examined as an admission 
against interest and for the purposes of im- 
peachment or of contradicting the testimony 
of the witness given on the tfial. 

It will be seen that this necessarily simpli- 
fies the issues to be tried because in most in- 
stances the material facts as the parties claim 
them are fully disclosed. Nothing can be 
more complete in the way of discovery than 
the proceeding as outlined. 

Such an examination often ends the litiga- 
tion. One may find out that his adversary 
has certain facts which cannot be disputed 


*Of the La Crosse Bar. 
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and where all the cards are on the table a 
fair settlement is often effected. 


Discovery Before Pleading 


The statute further provides that an ex- 
amination may be had before issue is joined to 
enable the party to frame a pleading. The 
party who desires such an examination must 
make an affidavit stating the general nature 
and object of.the action or proceeding; that 
discovery is sought to enable him to plead and 
the subjects upon which information is de- 
sired. In such case the court may make an 
order limiting the examination so that it may 
not be made a mere fishing expedition. An 
example of an examination before issue joined 
is illustrated in the famous State Treasury 
Cases: State vs. Baetz, 86 Wisconsin, 29, 
where the affidavit showed that the plaintiff 
did not know the banks where the deposits 
were made by the treasurer; the rates of in- 
terest received thereon; the dates of the de- 
posits; the amount received on account thereof 
by the treasurer, nor the proportion of such 
deposits which properly belonged to the var- 
ious funds of the state. Such examination 
included the securities on the bond of the 
treasurer. 


For an illustration in a negligence case see 
Schmitz vs. Menasha W. W. Co., 92 Wiscon- 
sin, 529. 

The statute is not clear and the practice is 
not settled as to whether the party examined 
may give testimony in his own behalf at such 
examination, but it is usually permitted. It 
would be a valuable thing if this uncertainty 
were made clear by amendment of the statute 
or by a court rule. 


All of the foregoing will be like the A B C’s 
to the Wisconsin practitioner. It certainly is 
strange that this simple method of discovery 
has not been generally adopted. 


I believe that all the essentials of our pro- 
cedure are set forth in Bulletin 14—Rules of 
Civil Procedure, American Judicature Society, 
1919. Article 22—Examination and Discov- 
ery.' It appears that such a like procedure 
exists in Canada and perhaps some of the 
other states. 


The only suggestion is that the procedure 
set out in Section 22 which requires a motion 
to secure the examination is useless. 

In states where there is no such practice I 
believe the adoption of our Wisconsin pro- 
cedure would be a great gain to all who may 
adopt it. 


iCopies of this Bulletin are obtainable at the 


Society’s office on request accompanied by 25c in 
stamps. 
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The Special Verdict as an Aid to the Jury 


By Joun W. Staton* 


When and where the jury system first saw 
the light of day is not known. Volumes have 
been written, theories have been formulated, 
legends handed down from generation to 
generation, but history throws little real light 
on its origin. Its existence in various forms 
through many centuries, is a known fact—com- 
bat—trial by ordeal—and all the other vari- 
ations are known facts but the original micro- 
organism has never been located and recorded. 
The theory that it was of divine origin has 
never been generally accepted by the bar or 
by litigants either in Maryland or elsewhere. 
That the jury system was brought over to 
England by the Normans in 1066 is generally 
accepted as true but if the Normans ever told 
where they got it their message was not 
passed down to posterity. While the present 
conclamation is going on all over the United 
States, that the whole system should be abol- 
ished, Japan, according to a recent news 
item, only a few months ago had its first trial 
by jury. 

While there are those who earnestly ad- 
vocate the entire abolition of the system be- 
cause it is alleged to be archaic, bad and only 
entitled to respect because of its age and to 
be pitied because of the “misery” in its joints 
the great -weight of opinion is undoubtedly 
that it is not the system itself that is bad nor 
the individual jurors that are incompetent, 
but that the trouble lies in the procedural ap- 
plication of the system. That there is some 
trouble cannot be denied. Dismissing the ab- 
olition of the jury entirely as untimely, un- 
wise, undesirable and impossible, the reforms 
suggested are: 


(a) Trial by a commission of experts 
selected for their peculiar fitness for each 
particular case, a phase of arbitration. 


(b) Majority decisions. 
(c) Reduction of the number of jurors. 


(d) The abolition of the general verdict 
and substitution of the special verdict. 


I believe in the right of trial by jury and 
in the full exercise of that right and of the 
generally equitable and just results, but I like- 
wise believe much can be done to assist the 
jury in arriving at correct conclusions of 
fact. The difficulty generally speaking seems 
to be that we burden and confuse the jury 
with the duty not only of finding the facts 
but in making application of the law to those 
particular facts. 


*The author prepared this paper as his presi- 
dent’s address to the Maryland State Bar Asso- 
ciation at its meeting held June 27, 1929. With 
his consent some portions, dealing mainly with 
experience in Maryland under a statute since 
repealed, have been omitted. 


The chief desire of both court and coun- 
sel should be to help the jury in arriving 
at the truth. The endeavor should be to clari- 
fy, not to confuse. 


May Overwork Conservatism 
Conservatism is one of the charges against 
lawyers which we do not resent and of which 
we are not ashamed, but conservatism may be 
carried to a dangerous extreme and may be 
allowed to become a bar to constructive re- 
form. The advice of Polonius to Laertes 
“The friends thou hast and their adoption tried 
Grapple them to thy soul with hoops of steel, 


But do not dull thy palm with entertainment 
Of each new hatched, unfledged comrade” 


is deeply rooted in the heart of the American 
Bar and perhaps particularly of the Maryland 
bar, when applied to procedural methods. Far 
be it from me to suggest that it should not be 
so. Yet that ingrained love of what is and has 
been should not prevent us from recognition 
of the fact that the long established may not 
be the best, from recognition of the fact that 
progress must mean change, even if change 
does not necessarily mean progress. 

The special verdict is not new. 
Abraham when Isaac was born it is “full 
of years.” Whatever merit there may be in 
the jury system as a whole by reason of the 
fact that it is a venerable institution may with 
equal force be applied to the special verdict. 
It is a product of the common law. The 
Statute of Westminster 2, 13 Edw. 1, C. 30, 
Sec. 2, enacted in 1286, was merely declara- 
tory of what had long existed. Blackstone 
tells us “sometimes if there arises in the case 
any difficult matter of law, the jury, for the 
sake of better information and to avoid the 
danger of having their verdict attainted, will 
find a special verdict, which is grounded on 
the Statute of Westminster 2, 13 Edw. 1, C. 
30, Sec. 2, and herein they state the naked 
facts as they find them to be proved and pray 
the advice of the court thereon; concluding 
conditionally, that if upon the whole matter the 
court shall be of opinion that the plaintiff 
had cause of action, they find for the plaintiff 
—if otherwise, then for the defendant. Black- 
stone, 9 kd., Vol. 4, p. 377 (Burn). 


Origin of Special Verdict 

The special verdict had its origin in the 
fear by the original trial jury of a jury of 
attaint. In the early days if the jury brought 
in a general verdict which in the mind of the 
judge was not a proper one, the “jury of 
attaint” was summoned. If the attaint jury 
found a different verdict from that of the 
first jury, the first jury were deemed guilty 
of perjury and were severely punished. Some 
wise juror conceived the idea that the danger 
thus confronting the original jury might be 
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avoided by declining to bring in a verdict 
either for the plaintiff or for the defendant 
but to return to the court only a finding on the 
facts, and as Blackstone says, pray the advice 
of the court thereon. 

It was held in Pennsylvania in B. & O. R. 
R. Co. vs. School District 3, Pennypacker ( Pa.) 
518, that in states where no specific statutory 
provision on the subject exists, special ver- 
dicts may be found as of common law but the 
court is not justified in directing the jury to 
find a special verdict though it may in its 
discretion in a proper case recommend one. 

One feature of the common law special 
verdict has been in some states improved by 
statute, and may yet be much further im- 
proved. Under the common law all issues 
even those that were undisputed and uncon- 
troverted, must be passed upon. In Texas this 
has been modified by eliminating that nec- 
essity and creating the conclusive presump- 
tion that every issue not included in the issues 
of fact submitted to the jury for their find- 
ing was found to support the judgment pro- 
vided there is evidence to sustain it. 


Early Maryland Cases 
It is not a new practice in Maryland. Find- 


‘ings of fact by the jury, passing the question 


of-law to the court, are found in our reports 
as far back as 1 H. & McH. 26 (1705). This 
was an action of ejectment, in which the jury, 
after reciting their conclusions on various 
facts, said: 


“Tf the court do not think Walter Beam’s 
patent duly vacated, we find for the plaintiff, 
otherwise for the defendant.” This is fol- 
lowed on page 28 in the case of Lloyd’s lessee 
vs. Hemsley (1712), in which the jury said: 
“We of the jury do find for the plaintiff if 
the honorable court are of opinion that the 
Statute of Twenty-first King James the First, 
entitled ‘an act for limitation of actions and 
the avoiding of suits at law,’ do not extend 
into this province and be not applicable to this 
cause, otherwise, we find for the defendant.” 

In Gover vs. Turner, 28 Md. 600, the Court 
of Appeals said “the jury have a legal right 
to find a special verdict and submit any ques- 
tion of law to the court, and if they think 
proper to do so, the court cannot properly re- 
fuse it,” and that “a special verdict is where 
the jury find all the facts in the case, re- 
ferring the law arising on such facts to the 
decision of the court and concluding condi- 
tionally that if upon the whole facts found 
the court shall be of opinion that the plaintiff 
had cause of action, they then find for the 
plaintiff, if otherwise then for the defendant.” 
This seems to be the common law special 
verdict and there seems to be nothing to pre- 
vent its use even now in Maryland if it be 
so desired. But it is not the common law 
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special verdict that we advocate. It is the 
special verdict that may be created with that 
as a foundation. 


It is defined by statute in Iowa, Nebraska 
and Ohio as one in which the jury finds the 
facts only, which must present the ultimate 
facts as established by the evidence and not 
the evidence to prove them, so that nothing 
remains to the court but to draw from them 
its conclusions of law. 


Many of our states have statutes regulat- 
ing special verdicts or special interrogatories. 
Maryland had a statute along this general 
line born of the General Assembly of 1894, 
Chapter 185. Even its mother did not love it. 
After only six years of existence the little 
life it had was snuffed out by chapter 641 
of the Acts of 1900, with the general ap- 
proval of the bar of the state. But was that 
action wise? Should it have been entirely 
wiped out? Should it not have been enlarged, 
amended and made workable and effective? 


Experience in Many States 


In the effort to learn the procedure in the 
various other states with reference to ver- 
dicts, special and general, and special inter- 
rogatories and how the use of special verdicts 
or special interrogatories is regarded in those 
states I have conducted during the last year 
some considerable correspondence with lead- 
ing members of the bench throughout the 
country. The statutes, of course, could have 
been obtained by examination of the various 
state codes but the reaction of the bench and 
bar could not have been so obtained. 

One of the recognized objections to the 
submission of special issues is the supposed 
difficulty in their proper framing, so in trying 
to get the reaction of the courts and bar of 
other states that particular query was made 
and also whether or not their statute was fre- 
quently or infrequently used. [From this cor- 
respondence the following information has 
been gathered: 

Statutes somewhat similar to the Maryland 
statute but varying in detail are in force and 
are more or less used in Arizona, California, 
Colorado, Indiana, Kansas, Michigan, Mon- 
tana, Nebraska, New York, Pennsylvania, 
Rhode Island, South Dakota and Washington. 

From California comes the word that it is 
rather infrequently used and it is just about 
as difficult to properly frame and submit spe- 
cial issues as to instruct the jury; from Ari- 
zona that while it was formerly frequently 
used it is not now used so frequently be- 
cause the bar and courts regard special ver- 
dicts unfavorably and the framing of issues 
more difficult than the procedure for general 
verdicts, but in Colorado its use is not infre- 
quent, though not very common, and not re- 
garded unfavorably nor the framing of issues 
more difficult. 
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Delaware has a statute that is a model in 
brevity: “In any case in the discretion of the 
court the jury may be required to find a spe- 
cial verdict.” It is infrequently used and has 
received very little consideration from the 
courts or the bar. . 

Indiana uses the statute frequently, partic- 
ularly in personal injury cases, it is regarded 
favorably by the courts and the bar and the 
difficulty in the procedure is not materially 
different in special and general verdicts. 
From Kansas the report is that the statute 
is frequently used and is favorably regarded 
especially where the jury is liable to be preju- 
diced, as in personal injury cases against rail- 
roads and other corporations, and that per- 
haps issues are more readily framed than in- 
structions. 

In Massachusetts, while the practice permits 

special verdicts, general verdicts and answers 
to questions framed by the court, the special 
verdict does not rest upon any statute but is 
the common law special verdict recognized 
by statute of Westminster 2, 13 Edw. 1, chap- 
ter 30, section 2, and by Massachusetts G. L., 
chapter 11, section 5, but its use is not very 
common. Chapter 231, section 124, Massachu- 
setts G. L., passed in 1913, provides that when 
special questions are submitted to a jury the 
judge may or may not take a general verdict 
and may report the case on the answers of the 
jury or may make such other order thereon as 
he deems proper. This statute, says Chief 
Justice Rugg of the Supreme Judicial Court 
of Massachusetts, was presented by the Legis- 
lative Committee of the Massachusetts Bar 
Association and in a statement in support of 
the act it was said: 
“One object of this section is to assist the 
appellate court by encouraging the practice 
of framing separate issues and taking special 
verdicts in cases where such course would 
enable the court to correct errors of the trial 
judge by dealing with the case as justice re- 
quired upon the findings of the jury without 
sending the case back to be tried all over 
again simply because the general verdict was 
taken, when this whole expense and delay of 
a second trial could have been avoided if 
the jury had been requested by the trial court 
to answer specific questions and decide sep- 
arate issues. This section is not drawn in 
such a way as to make it obligatory upon 
the trial court, but it is to favor the practice 
of taking special verdicts in proper cases, 
which we believe to be an important and 
necessary step in any attempt to materially 
reduce delays and exceptions resulting from 
new trials.” 


The submission of the issues is in the dis- 
cretion of the court but when submitted tne 
findings are binding on the court. The prac- 
tice of framing special questions, says the 
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Chief Justice, is frequently used by the 
courts and the act is generally regarded with 
favor both by the bench and the bar in cases 
to which it is applicable and that in his 
opinion there is not much difference in the 
difficulties involved in the framing of issues 
and the practice under the general verdict 
system. 

‘ Michigan is considering the matter of 
amending its practice to provide’ for special 
verdicts, a movement doubtless encouraged by 
the very interesting articles of Professor 
Sunderland of the University of Michigan, 
who has been an earnest advocate of the sys- 
tem since at least as far back as 1920. 

In Minnesota while frequently used in 
equity cases it is not often used in suits at 
law. The statute seems to be favored by the 
judiciary but whether the practicing lawyer 
favors it depends entirely upon which side 
of the case he is on. 

In Montana it is favored by the Appellate 
Court. In Rairden vs. Hedrick, 46 Mont. 510, 
that court said, “the submission of special 
interrogatories to the jury is a matter ad- 
dressed to the sound legal discretion of the 
trial court, and the observance of the prac- 
tice, rather than constituting error is to be 
commended as tending to promote justice.” 

In Nebraska the statute is not very fre- 
quently used by the bar and “there is prob- 
ably a feeling that the special findings may 
constitute a trap,” and it is thought the proper 
framing of issues is more difficult than the 
proper framing of instructions for a general 
verdict. 

New Hampshire, like Massachusetts, has 
no statute but the matter is also dealt with 
there as one of common law procedure. Trial 
judges there are said to be “pretty shy of 
such entanglements” but one in high position 
writes that in his opinion the practice of call- 
ing for a special verdict is a useful one and 
should be employed more than it is; that it 
often happens if the appellate court knew 
which of several grounds submitted was 
adopted by the jury a new trial would be 
obviated; that when there is error only as to 
issues which do not concern the conclusion 
reached by the jury, the verdict ought to be 
saved, which cannot be done where all are 
submitted for one general verdict. 

The New Jersey statute enacted in 1846 
(Section 159, New Jersey Practice Act), is 
that: “No jury in any case shall be compelled 
to give a general verdict but may find a 
special verdict and show the truth of the 
fact and require the aid of the court,” a 
throw-back to the ancient fear of the attaint 
jury. 

In New York the practice of taking a spe- 
cial verdict while reserving decision on mo- 
tion to non-suit the plaintiff is frequently 
adopted by members of the bench, the statute 
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is favorably regarded and its application not 
regarded as unduly difficult. 

In Ohio there seems to be a division of 
opinion with the weight in favor of the sys- 
tem, but the framing of issues is regarded as 
very difficult. 

Rhode Island reports that the special ver- 
dict furnishes a useful test by which to de- 
termine the validity of the general verdict. 

South Dakota is getting hold of the right 
idea. There the statute is favorably regarded 
but not often used except in complicated cases 
and the suggestion is being discussed by some 
members of the bar that a law permitting 
juries to find all the facts without a general 
verdict, the court thereafter to apply the law, 
would be more likely to result in right dis- 
position of the cases. 

In Texas, Wisconsin and North Carolina 
special issues are used in one form or another 
under different names and with satisfaction 
and success, except perhaps in Texas where, 
according to one critic the fault is not so 
much in the statute as in its administration. 
For a full discussion of the practice in those 
states I earnestly commend to those, if any 
there are, who may be interested in the sub- 
ject, Professor Green’s article in American 
Bar Association Journal, December, 1927. 


Favored by Texas Jurist 


Chief Justice James W. McClendon of the 
Court of Civil Appeals, Third Supreme Judi- 
cial District of Texas, in writing of the prac- 
tice under their statute says: 

“My own views are that the special issue 
verdict is a great improvement over the gen- 
eral verdict. It has the following advantages: 

“1. It enables the trial court to obtain a 
jury’s findings on specific controlling issues 
of fact without confusing them with a state- 
ment of the law of the case, as is necessary 
in a general charge. 

“2. In large measure it affects a jury find- 
ing on specific controlling facts uninfiuenced 
by the effect of such findings upon the ulti- 
mate rights of the parties. It at least mini- 
mizes such influence as much as possible in a 
jury case. 

“3. It obviates the necessity of reversals 
in many cases by having special findings for 
the guidance of the appellate court, even 
though the trial court may have erroneously 
construed the law of the case in some es- 
sential particular. 

“4. It enables the trial court to submit in- 
dependent theories of recovery or defenses 
which under the general verdict would have 
to be submitted in the alternative, and would 
require a reversal in case error was com- 
mitted in any independent ground of recovery 
or of defense so submitted. 

“5. It permits the finding on the facts of 
the case for the guidance of the appellate 


court in those cases in which the trial court 
may be of the opinion that the case should 
not be submitted to the jury, thus obviating 
the necessity of a new trial in case the ap- 
pellate court should hold the case presented 
controlling fact issues. 


“The main difficulty that I have observed 
in the administration of the statute is the fact 
that the bar and bench have been slow to 
recognize the essential differences between the 
special issue and general verdicts, and have 
in many instances applied to the former non- 
applicable rules attaching to the latter. This 
however, I presume is incident to all radical 
changes in matters of practice which have to 
be dealt with by a large bar and bench.” 


Virginia has no statute and while the sub- 
ject is casually discussed in that state there 
is yet no well defined movement to change 
their practice. 


Washington approves, the statute is not in- 
frequently used, most commonly in compli- 
cated cases and it is thought the requiring of 
separate answers requires a more careful con- 
sideration of the evidence by the jury and the 
submission of the special issues places no 
special burden upon the trial judge. 

West Virginia is now in the midst of a 
very serious consideration of this subject. In 
the West Virginia Law Quarterly, June, 1928, 
Robert T. Donley, of the West Virginia Bar, 
has a most interesting article on this subject 
and submits in practical and concrete form a 
bill designed to prescribe the rules with ref- 
erence to special verdicts, eliminating entirely 
the general verdict when special issues are 
submitted. This bill by Mr. Donley has been 
carefully reviewed and criticized and amend- 
ments suggested by Professor Leon Green, 
of Yale Law School, and while possibly not 
yet perfect in its form is certainly well 
worthy of the consideration of all who desire 
to improve our procedural system in civil jury 
trials. This proposal by Mr. Donley was re- 
cently submitted to the West Virginia State 
Bar Association for consideration and was 
referred to the Committee on Judicial Admin- 
istration and Legal Reform. That committee 
submitted a careful analysis of the proposed 
measure and recommended that the executive 
council take measures and provide time for 
its thorough discussion. 

Now let us see how the statute works in 
North Carolina. Buckner vs. Southern Rail- 
way Company et al., 194 N. C. 104, was a 
suit for damages for personal injuries with 
the defense of contributory negligence with 
a great deal of evidence as to how the ac- 
cident occurred. 

The issues and the answers of the jury were 
as follows: 


1Reprinted in this Journal, Vol. XIII, No, 1 
(June, 1929). 
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1 Was the plaintiff injured by negligence 
of defendant as alleged in the complaint? 
Answer. Yes. 

2. Did plaintiff by his own negligence con- 
tribute to his injury? Answer. Yes. 

3. Notwithstanding the negligence of the 
plaintiff could the defendant have avoided the 
injury by the exercise of ordinary care? 
Answer. Yes. 

4. What damages, if any, is plaintiff en- 
titled to recover? Answer. $5,500. 

It can readily be seen that the instructions 
for a proper understanding of the case by the 
jury could be exceedingly simple. 


Is This a “Horrible Example?” 


Now let us see what we did under our 
practice here in Maryland in the case of 
Payne, Director-General of Railroads, vs. 
Healey, 139 Md. 86. This was an action for 
damages for personal injuries and for dam- 
ages to plaintiff’s automobile. Plaintiff in his 
automobile “was picked” up at Antietam 
street crossing of the Cumberland Valley R. 
R. in Hagerstown and carried along on the 
side of the engine some 300 feet down the 
track to where the automobile was wiped off 
by a semaphore, the plaintiff having jumped 
just before the semaphore was reached. 

To clarify the situation for the jury these 
prayers were granted by the trial court and 
approved by the Court of Appeals. They are 
familiar words to you, but please listen to 
them, not as lawyers, but from the standpoint, 
if you can, of the average juror. I hesitate 
to read them at length but it seems necessary 
to emphasize the point. 


Plaintiff's First Prayer. The jury is in- 


structed that if they find from the evidence 
that the engine and train of the defendant 
collided with the automobile of the plaintiff 
while the plaintiff was in said automobile at 
the Antietam street crossing and that said 
engine and train carried said automobile with 
the plaintiff therein along the tracks of the 
defendant, if the jury so find, and further 
find that said automobile was carried to the 
semaphore south of said crossing and the 
plaintiff to a point a short distance north of 
said semaphore, if the jury so find, and 
further find that said automobile was broken 
up and destroyed by coming in contact with 
said semaphore and that the plaintiff was in- 
jured by jumping from said automobile at 
said point north of said semaphore, if the 
jury so find, and further find the plaintiff 
was in a position of peril in relation to said 
engine while he was still upon the Antietam 
street crossing, and further find that the en- 
gineer in charge of said locomotive could by 
the exercise of reasonable care for the safety 
of persons on said crossing have known of 
said position of peril while the plaintiff was 
still on said crossing in such time that the 


engineer could by the exercise of reasonable 
care and caution have stopped said engine and 
train and avoided injury to the plaintiff or 
his automobile before it reached said sema- 
phore and before the plaintiff jumped from 
said automobile, if the jury so find, and 
further find that the damages to said auto- 
mobile were not caused until it came in con- 
tact with said semaphore and that personal 
injuries to the plaintiff did not occur until 
he jumped from said automobile, as afore- 
said, if the jury so find, then their verdict 
must be for the plaintiff; provided the jury 
shall further find that after said collision on 
Antietam street, if the jury so find, the plain- 
tiff was in the exercise of reasonable care and 
caution. 

Plaintiff's Third Prayer. Measure of dam- 
ages in usual form. 

The defendant offered 12 prayers, of which 
the following were granted and approved by 
the Court of Appeals: 

Defendant's Sixth Prayer. The defendant 
prays the court to instruct the jury that under 
the pleadings there is no evidence in this 
case legally sufficient to enable them to find 
any negligence on the part of the defendant, 
his agents or employees in respect to the 
headlights of the locomotives, which the jury 
may find were in the vicinity of the place 
where the accident complained of occurred, 
at the time thereof, either in reference to the 
number or kind thereof, or in reference to 
the manner or way the said headlights were 
burning. 

Defendant's Seventh Prayer (as modified 
by lower court). The defendant prays the 
court to instruct the jury that if they find 
from the evidence that the plaintiff was guilty 
of any negligence which in any degree directly 
contributed to the injuries complained of, he is 
not entitled to recover, and their verdict 
should be for the defendant, but the jury are 
further instructed that in determining whether 
any negligence of the plaintiff directly con- 
tributed to the injuries complained of, they 
are not to consider any negligence of the 
plaintiff directly contributing to the original 
collision of the locomotive and automobile, 
provided, the jury further find the facts set 
out in plaintiff’s first prayer. 

Defendant's Eighth Prayer (Granted). The 
defendant prays the court to instruct the jury 
that from the plaintiff's own testimony he 
was guilty of negligence directly contributing 
to the collision between the engine of the 
defendant and the automobile of the plaintiff, 
and that under the pleadings in this case the 
plaintiff cannot recover unless they shall find 
from the evidence that the engineer in charge 
of the engine of the defendant was guilty of 
some specific act or acts of negligence after 
he became aware or by the exercise of rea- 
sonable care could have become aware of the 
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peril in which the plaintiff by his said negli- 
gence had placed himself, which caused the 
injuries complained of, and to further in- 
struct the jury, that the burden of proof is 
upon the plaintiff to establish that the said 
engineer was guilty of such negligent act or 
acts. 

Defendant's Ninth Prayer (granted as 
modified). The defendant prays the court to 
instruct the jury that it was the duty of the 
plaintiff to look and listen for approaching 
trains, as he approached the tracks of the de- 
fendant on the occasion of the injuries com- 
plained of and to continue to look and listen 
until the said tracks were reached and to 
further instruct the jury that if they shall 
find from the evidence that the view of the 
plaintiff of said tracks, as he then and there 
approached the same, was in either direction 
in any way obstructed, then it was the duty 
of the plaintiff to stop, look and listen for the 
approaching train or trains before attempting 
to cross the said tracks; and to further in- 
struct the jury that if they shall further find 
that the plaintiff did not so look and listen, 
or did not stop, look and listen, if they shall 
find that the view of the plaintiff of said 
tracks was in either direction obstructed and 
shall further find that his failure to so look 
and listen or to so stop, look and listen, di- 
rectly contributed to the collision between the 
engine and the defendant and the automobile 
which the plaintiff was then and there driv- 
ing, then the plaintiff is not entitled to re- 
cover, unless the jury shall further find from 
the evidence that the defendant, its agents or 
employees, in charge of the engine and train 
which collided with.the automobile of the 
plaintiff could have by the exercise of rea- 
sonable care and caution on his or their part, 
after he or they or any of them became aware 
of the peril, the plaintiff had by his neg- 
ligence, if the jury shall so find, placed him- 
self, avoided the consequences of the plain- 
tiff’s said negligence and prevented the in- 
juries complained of or unless they further 
find that the engineer in charge of said en- 
gine could by the exercise of reasonable care 
have discovered the position or peril of the 
plaintiff while the plaintiff was upaqn the 
Antietam street crossing and that the said en- 
gineer could by the exercise of reasonable 
care have avoided injury to the plaintiff or 
his property after he ought to have discovered 
the peril of the plaintiff if the jury so find. 


Alternative Suggested 


Thus was the situation clarified for the 
jury and very correctly was it done under our 
system. 

Notwithstanding all this legal verbiage the 
issues were very simple. If we followed here 
the practice of submitting the issues to the 
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jury they might have been in substance as 
follows: 

1. Did or, by the exercise of reasonable 
and ordinary care in their work, could any 
of the railroad employees see Mr. Healey’s 
dangerous position after the collision at 
Antietam street crossing and before the in- 
jury, in time to prevent the same by the ex- 
ercise of reasonable and ordinary care. 

(a) To Mr. Healey’s person? (Answer 
Yes or No.) 

(b) To his automobile? 
No.) 

2. If on your finding of the facts the court 
should hold the defendant railroad liable at 
what do you assess the damages? 

(a) To the person? 

(b) To the automobile? 

These issues could have been accompanied 
by two or three simple instructions, one as 
to the measure of damages, one as to the 
burden of proof, and possibly one defining 
reasonable care. 

It is respectfully submitted for your con- 
sideration which method would be more easily 
understood by the jury and which would be 
more likely to contain errors for review by 
the Court of Appeals. In the particular case 
the verdict naturally was against the railroad 
company and under the facts no doubt prop- 
erly so, but will it be contended by anyone 
that the voluminous instructions to the jury 
enabled the jury to understand more clearly 
what they were to decide? 


Special Verdict in North Carolina 


The North Carolina Reports have many il- 
lustrations of their practice and the form of 
issues in negligence cases has become almost 
standardized. That standardization is illus- 
trated by the issues in the case of Ledford vs. 
Tallassee Power Company and Conner and 
Starks and Dereberry, 194 N. C. 98 

Waller vs. Dudley, Jr., 194 N. C. 139, was 
an action of trespass q. c. f. The issues and 
answers were as follows: 

1. Did the defendant trespass upon the 
land of plaintiff and cut and remove there- 
from cord wood and timber trees as alleged? 
Yes. 

2. If so, what damages, if any, are plain- 
tiffs entitled to recover? $450. 

For an action against principal and surety 
on a bond see Wilson-Stamey Grocery Com- 
pany vs. J. B. Ross, Jr., and National Surety 
Company, 194 N. C. 109. 

Town of Dillsboro vs. Dills, et al., 194 N. 
C. 185, was an action by the plaintiff against 
the widow and heirs of W. A. Dills to re- 
strain them from trespassing on certain lands 
in the town of Dillsboro. Plaintiff claimed 


(Answer Yes or 


the land had been dedicated to it by Dills, and 
that it had been in adverse possession since 
1845, some 41 years, both of which were 
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denied. The issues and answers were as fol- 
lows: 

1. Did W. A. Dills dedicate to the town 
of Dillsboro the lot of land described in the 
bill of complaint? No. 

2. Has the plaintiff town been in open, 
notorious, continuous and adverse possession 
for 20 years of the lot of land described in 
the complaint? No. 

3. Are the defendants in the unlawful, 
wrongful possession of the lot of land de- 
scribed in the complaint? (No answer.) 

4. What damages, if any, is the plaintiff 
entitled to recover? (No answer.) 

It is obvious that no answers were re- 
quired to the 3rd and 4th issues because of 
the answers to the first and second. 

Shortt vs. Lafayette Life Insurance Com- 
pany, 194 N. C. 649, was an action for recov- 
ery on a life insurance policy where the de- 
fense was false representation of the condi- 
tion of the health of the insured and the lack 
of knowledge of the real condition by the 
insurer. The issues and answers were as fol- 
lows: 

1. Did the insured falsely represent the 
condition of her health in her application 
upon which the policy of insurance was is- 
sued? No. 

2. Did the defendant issue and deliver said 
policy of insurance with the knowledge of the 
condition of the insured’s health? Yes. 

3. In what amount, if any, is defendant 
indebted to the plaintiff? $498. 

In Wisconsin the general practice is to sub- 
mit many more issues than in North Carolina. 
This is done by splitting the main issues. it 
is generally believed this should be avoided 
as much as possible. For the practice in au 
action of ejectment in Wisconsin see Litel vs. 
First National Bank of Oregon, 196 Wis. 625. 


JOURNAL OF THE 


An Irish Case 


Now let us turn to Ireland. 

Butterly vs. Mayor of Drogheda, 1907, 2 
Irish Reports, 143-137, was an action for dam- 
ages for personal injuries growing out of the 
attempt of one traveler on a public highway 
to pass another where there were heaps of 
repair stone along the road, which caused the 
plaintiff’s vehicle to overturn. 

Three questions were left to the jury: 

1. Were the defendants by their workmen 
guilty of negligence? Yes. 

2. Was the plaintiff guilty of negligence? 
Yes. 
and if so: 

3. Could the plaintiff by the exercise of 
ordinary care have avoided the consequence 
of the defendant’s negligence? Yes. 

The Appellate Court said that the issues 
should have been only these two: 

1. Were the defendants guilty of neg- 
ligence? and if so: 

2. Was the defendants’ negligence the real 
direct and immediate cause of the misfortune ? 

The result, however, the court held, was 
the same and the finding of the jury for the 
defendant on the ground of contributory neg- 
ligence was correct. 

Under the English practice it is said that 
while special interrogatories under _restric- 
tions may be submitted, the jury may decline 
to answer them and give a general verdict. 
Wurtz. The Jameston Trial, 6 Y. L. J. 32. 

It is not contended by anyone that this 
proposed method is perfect, but only that it 
has advantages that more than counteract its 
disadvantages. Perfection in the trial of cases 
is no more to be expected than it is in any 
other thing in life. All we can do is to strive 
at improvement. 


“I can only hope for the day when courts of justice will decline 
to dig among the tombs of a dead past for ancient and obsolete 
precedent, particularly a precedent adopted in a day when a major- 
ity of the people believed the insane to be possessed of the devil, 
and when governments hung them as witches; when they will 
refuse to be shackled by a procedure that finds neither reason nor 
justice in our day and time; when the law will be treated as a phi- 
losophy to be applied to the ever changing conditions of man, and 
not a straitjacket with no leeway for the exercise of common jus- 
tice; when there will be more of social justice, and less of legal jus- 
tice; when the letter of our law will be read in the light of its spirit 
and purpose; when the spirit of our government will partake less of 
that of a Roman emperor, and more of that of the Prince of Peace.” 
—Scott, J., in Bulger v. People, 61 Colo. 187. 
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Cases Settled on Eve of Trial 


New Procedure in Municipal Court of New York City Results in Marked 
Saving of Time and Satisfaction of Litigants 


For the complete success of procedure look- 
ing to the conciliation of controversies, or of 
their adjudication by arbitrators, it is gen- 
erally held that the effort should antedate the 
starting of suit. It is obvious, however, that 
there are a good many actions pending in 
which both sides have some doubts as to 
their rights and prospects. Our accustomed 
procedure ignores such feelings. The court 
assumes that trial is the only way to adjust 
the parties’ interests. Recent experience in 
the Municipal Court of the City of New York, 
which, with civil jurisdiction to one thousand 
dollars, is the tribunal for a great volume o 
civil litigation, proves incontestably that the 
court may readily, by common sense pro- 
cedure, save itself the time required for many 
trials, and at the same time afford enti: 
satisfaction to litigants. Settlements with 
the aid of counsel are probably as common, 
or more so, than trials. It would appear in 
the light of this experience that one of the 
most effective times for facilitating settlemer' 
is on the very day on which the case is set 
for trial. It cannot now be doubted that the 
plan employed in New York, which calls for 
no formal rules, providing the judges are will- 
ing, will work in any large court, and there 
is no reason for doubting its efficacy in 
smaller courts as well. 


The idea has been advanced by Mr. Justice 
Edgar J. Lauer. On November 1, 1929, Jus- 
tice Lauer was presiding over the calendar 
Part of Commercial Cases of the Central Jury 
Part of the court, embracing four court rooms 
numbered VIII, IX, X and XI. The new pro- 
cedure was first explained by Justice Lauer, 
who referred to the interest generally in ex- 
pediting justice, and said: 


“In the light of the effort being made to- 
day throughout the world in the interests of 
the peaceful solution of all disputes and dif- 
ferences, it seems appropriate that the courts 
of today should not lag in their efforts to 
bring peace to contending litigants. A 
friendly ending to a litigation may mean a 
possible resumption of an interrupted friendly 
relationship. The accomplishment of a con- 
ciliation of parties to a litigation resulting in 
the settlement of the case is a distinct ad- 
vantage to the other litigants whose cases 
for one reason or another cannot be settled 
in an amicable or friendly manner. Each 
case settled advances to that extent the cases 
pending and awaiting trial. 

“IT bespeak for this plan the cooperation and 
encouragement of the bar. This cooperation 
is essential to the success of our efforts. We 


believe that an attorney who arranges a set- 
tlement satisfactory to his client entitles him- 
self to and receives the gratitude and ap- 
preciation of his client for his efforts in sav- 
ing time, annoyance and labor necessarily in- 
cident to the. court trial. 

“During the pgesent month a conciliation 
effort will be made by one of my associates 
or myself in respect to every case marked . 
“ready” on the calendar. Counsel should dis- 
cuss between themselves the matter of an ad- 
justment of the existing differences of their 
clients. Much can be accomplished by sitting 
down and talking over the matters in dispute. 
If a fair settlement can be arranged, this 
should be done. If counsel cannot bring this 
about, then the good offices of one of my 
associates or myself as mediator are offered. 
In any event, the Court feels that the effort 
at conciliation should be made before the trial 
proceeds. The judge who makes the con- 
ciliation effort will not be the presiding judge 
at the trial unless with the consent of the 
litigants. This provision is made with the 
idea and for the purpose of permitting a free 
participation in the conciliation proceedings 
on the part of the judge and to eliminate any 
fear on the part of attorneys or litigants that 
the judge who acted as mediator in the con- 
ciliation proceedings may be prejudiced be- 
cause his effort at conciliation failed. 

“We want the conciliation effort on the part 
of the court to result to the benefit of the 
bar and litigants. We believe that this con- 
ciliation procedure occupies a fitting place a 
a regular part of the administration of jus- 
tice in a modern and progressive court. We 
hope to have the full support and cooperation 
of the bar and the public in this effort.” 


Report on Results 
To: 


Hon. Timothy A. Leary, 
President-Justice, Municipal Court. 


Although I have expressed to you verbally 
my opinion that the conciliation experiment 
conducted by me during the month of No- 
vember while presiding in the calendar part 
for commercial cases was entirely successful,. 
a more detailed report based upon the sta- 
tistics supplied to me by the clerical force o. 
the court I think will be of interest. 

There were 836 cases on the calendar dur 
ing the month of November. From this num- 
ber 89 were answered “settled” on the call of 
the calendar. Of the cases marked “ready” 
on the calendar call, 124 were settled before 
trial and 18 during the trial. During the 
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month of November, 94 cases were actually 
tried in Parts VIII, IX, X, and XI, in which 
commercial cases were tried. It will be ob- 
served that the number of cases settled 
through the conciliation effort on the part of 
the judges exceeded the number of cases 
actually tried during the month of November. 
It would seem therefore, that the time of at 
least four judges during the entire month 
was saved through the settlements brought 
about through conciliation. If a comparison 
be made between the month of October, when 
no formal effort at conciliation was made, and 
the month of November, during which the 
formal conciliation experiment was conducted, 
it appears that on the call of the calendar in 
October out of 1088 cases on the calendar, 
165 were answered “settled” whereas during 
the month of November, out of 836 cases o: 
the calendar 89 were answered “settled.” Dur- 
ing the month of October the statistics show 
that 24 cases were settled during trial whereas 
in November, 18 were settled during trial and 
124 were settled before trial through the con- 
ciliation effort. The cases settled after the 
call of the calendar through conciliation in 


the month of November represent one out of 
every six cases of the total number of cases 
on the calendar. If comparison be made on 
the basis of the total cases settled, wheth: 
on the call or during trial or through con- 
ciliation, we find that 189 represents the total 
of cases settled during the month of October 
and 231 represents the total number of cases 
settled during the month of November. This 
would give the result of one out of every 5.7 
cases on the calendar settled during the month 
of October and one out of every 3.6 cases 
on the calendar settled during the month of 
November. 

The number of sittings during the month 
of November, taking all the judges who held 
Parts VIII, IX, X and XI of the court, rep- 
sented 63 court days. During this time 94 
cases were actually tried. The 124 cases dis- 
posed of through conciliation would there- 
fore represent a saving in time, tested by the 
number of cases which the four judges actu- 
ally disposed of during the month, of one 
judge sitting 252 actual court days. 

Herewith I give the statistics supplied to 
me by the clerical force: 


COMPARISON OF DISPOSITION OF CASES—PARTS VIII, IX, X AND XI 


No. of Settled Total No. 
Cases on No. On -During Before After Cases % Days 
Month Calendar Tried Call Trial Trials Conciliation Settled Sitting 
Oct. 1088 115 165 24 : satis 189 66 
Nov. 836 94 89 18 2 122 231 63 


It may probably be assumed that some of 
the cases which were dismissed or in which 
judgments were taken by default really rep- 
resent settlements effected, and likewise some 
of the cases which were adjourned for the 
purpose of affecting settlements may result 
in settlements. The figures of cases actually 
settled represent less than the minimum ac- 
complishment as a result of the effort on the 
part of the court to bring about conciliation 
between parties litigant. 

The conciliation effort conducted by me 
was without any pressure whatever exerted 
by me to bring about settlements in the cases 
and represented merely the voluntary action 
of the parties or their attorneys, after a talk 
with me as a justice of the court. The time 
consumed in making the conciliation effort 
required from one to two hours daily im- 
mediately following the call of the calendar. 
There was little delay in assigning cases for 
trial, because wherever possible, cases in 
which the concilation effort had failed and 
in which juries had been empanelled were 
carried over from the preceding day. By 
this means, cases were ready in most in- 
stances for assignment for trial to parts which 
were ready to proceed with trial work on the 
following day. 

Second only to the satisfaction I have as 
the proponent of the plan of conciliation at 


its successful working is my pleasure at the 
cordiality of its reception by the bar and 
litigants. In almost every instance the at- 
torneys or litigants have expressed apprecia- 
tion of the effort to bring about conciliation 
and where that effort was successful, the ex- 
pression of satisfaction with the result ac- 
complished was frequently coupled with a 
statement of the time and trouble saved. 

In conclusion, I can only reiterate my firm 
belief in the efficacy of the conciliation effort 
as put into effect during the month of No- 
vember. I regard it as amply demonstrated 
that a proper effort at conciliation is a means 
of much saving of time to the court, counsel, 
litigants and jurymen. This saving of time 
means also a saving of money, trouble, an- 
noyance and of the additional impairment if 
not of a complete severance of any friendly 
relationship between parties. 


Respectfully submitted, 
(Signed) Edgar J. Lauer. 


Continuation of Plan 


In a letter to the Editor the author of the 
plan says: 

“The month of November was a trial month, 
but the success of the effort was such as to 
establish conciliation as a regular part of the 
Court’s business in connection with the com- 
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mercial calendar. It has been continued with 
very good results. Although I did not sit 
in that part of the Court in December the 
statistics for that month show that 120 cases 
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were settled as the direct result of concilia- 
tion effort on the part of the Court, and 86 
cases were also answered “Settled” on the 
call of the calendar.” 


Cost of Running State Bar 


In North Dakota About Three Times as Much Is Spent as in Sister State— 
California State Bar Spends $82,222 in One Year 
and Increases Its Dues 


The editor chanced to receive at the same 
time the reports of the annual meetings of 
the South Dakota and North Dakota State 
Bar Associations. The reading of such reports 
affords an excellent survey of bar associa- 
tion activities, better in some respects than 
actual attendance at an annual meeting. These 
reports indicate a very wholesome state of 
affairs in the Dakotas, both as to the legal 
profession and as to the governmental affairs 
which especially concern the lawyer. 


An outstanding difference between these 
volumes lies in the reports of finances. The 
South Dakota Association collects from each 
member five dollars per year, amounting in 
the year ending Aug. 26, 1929, to the sum of 
$940. The expenditures for the year were in 
the sum of $995.39. 


In North Dakota every lawyer is ipso facto 
a member of the association. The revenue 
is derived from a part of the money paid by 
lawyers as license fees to the state treasurer. 
The budget for the year preceding the annual 
meeting of Sept. 4, 1929, was $3,425. The 
actual expenditure amounted to $3,085.62. 


It appears that the inclusive bar associa- 
tion spent in its work three times as much 
as the voluntary association. In a sense this 
cost the lawyers nothing at all because it 
comes from a fund, payment to which was 
forced on the bar by the legislature. But this 
is not so significant as the difference in the 
sums actually available and spent in the same 
year. Neither association has a full-time sec- 
retary, but the one in the north pays its sec- 
retary three times as much as the other. In 
North Dakota there is also an Association 
journal, known as Bar Briefs. The cost of 
this for one year, exclusive of the number 
carrying the annual proceedings, is reported 
to have been $376.25. 

In North Dakota there is a virtual auxiliary 
of the State Bar, created by statute, which is 
known as the Bar Board, and which performs 
all the work involved in admission examina- 
tions and in discipline. The Bar Board re- 


ceived from collections in the year preceding 
expenditures 


June 30, 1929, $6,390. Its 


amounted to $9,324.52, and a balance of $4,- 
201.69 remained. Among expenditures is the 
item of $2,765 paid, under the statute, to the 
Association. The Judicial Council also re- 
ceived $330.99. But the important, and larg- 
est item of expense, was credited to “At- 
torneys’ fees and expenses, disbarment cases,” 
and amounted to $3,965.48. 


Now it is inconceivable that the needs in 
respect to discipline are seriously different in 
the two states, yet in one state four times 
as much money was expended directly in the 
prosecutions calculated to maintain the repu- 
tation of the bar as was used for all purposes 
in the other. 


Revenue is not the most important factor 
in bar functioning, perhaps, but it is cer- 
tainly not the least. In North Dakota a sum 
was used for disciplinary proceedings greater 
than that expended in some of the largest 
states in the country. It points not to a 
lower grade of professional conduct in that 
state, but to a duty well performed. 


Most of the voluntary state bar associa- 
tions lack money to prosecute their work ef- 
fectively. They would, in nearly every state, 
receive a great deal more if they could in- 
crease their memberships to include all worthy 
practitioners. And if they received also the 
financial support of the unworthy ones they 
would have the means, as well as the inclina- 
tion, 80 make those unworthy ones change 
their habits or to exclude them from practice. 


In his address to the South Dakota State 
Bar Association President John H. Voorhees 
made a very strong presentation of the pro- 
posal that the Association should seek statu- 
tory powers and inclusive membership. In 
preparing the address he had sent question- 
naires to three members of each of the six 
states having self-governing bars. The re- 
plies were read in full. They were interesting, 
notwithstanding the fact that they were all, 
in substance, alike, for every correspondent 
told of increased energy, increased revenue, 
larger attendance at meetings and larger pub- 
lic influence, after acquiring the inclusive, or 
compulsory, form of organization. 
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Accordingly a committee on the subject was 
created, and also a committee to draft a bill 
to create a judicial council. 


California Bar Increases Dues 


The California State Bar act provides that 
annual dues may be not more than ten dollars, 
and fixes them at half that sum for a begin- 
ning. After two years of operation it was 
found necessary to increase the dues from 
$5.00 to $7.50. There were found to be 
10,000 practitioners in the state subject to 
the act. The financial report for the year 
ending Sept. 30, 1929, shows that the dues 
yielded $54,810.25 and there was also a net 
income from applicants’ fees of $17,805, 
which, with some miscellaneous items gave 
a total income of $74,313.96. The expenditures 
for the year amounted to $82,222.16.1 With 
two years’ experience the State Bar is able 
to lower operating expenses in some ways 
but assumes the policy of rendering a larger 
service. The work had already been started 
of revising the state’s corporation laws, which 
were so archaic as to oblige most corporations 
to secure charters in other states. The work 
of revising statutes in any constructive way 
is costly. Other fields of legislation call for 
bar interest and work. 

The California State Bar publishes a Jour- 
nal which can only be called indispensable. 
There are twelve issues of at least thirty-two 
pages. Every number carries information to 
members which must make it the most thor- 
oughly read publication that comes to their 
hands. Through the reports of the monthly 
meetings of the Board of Governors mem- 
bers learn the details of their representatives’ 
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arduous labors. The reports of local asso- 
ciation meetings and activities are valuable. 
The Journal permits of submission and gen- 
eral discussion of policies likely to be con- 
sidered at the annual meetings, which bring 
one thousand lawyers together. 

There is great expense involved in promot- 
ing the study of bar problems in six divisions 
with local sections throughout the state, a 
work which enlists the efforts of nearly one- 
fourth of the entire membership. 

The operation of this State Bar illustrates 
well the effectiveness of a representative sys- 
tem. The Board of Governors has great 
powers of control and the desire for places 
on it is the source of genuine rivalry, so that 
members rarely fail to cast their votes. All 
but four of the fifteen members are elected 
in districts so the members know for whom 
they are voting. The governors so chosen 
discuss policies, but except in routine mat- 
ters, and those in which responsibility cannot 
be devolved, they do not settle policies forth- 
right, but stimulate discussion of them in the 
sections and the local and general meetings 
so that such decisions as are finally made 
shall have the declared support of strong ma- 
jorities. This is done not only to make action 
successful but to protect governors from 
criticism on the part of constituents who 
might not understand the facts and issues. 
In this body, combining executive and legis- 
lative authority, we find the principles of 
representation at their best. It may also be 
fairly said to exercise judicial powers, for 
the Supreme Court does not learn of a dis- 
ciplinary proceeding until the Board of Gov- 
ernors has conducted its trial and fixed a 
penalty. 


The Privy Council Administering Justice 


The Judicial Committee of the Privy Coun- 
cil, one of the most remarkable courts the 
world has ever known and which is rarely 
heard of, sits in a quiet room in Downing 


Street. Usually there are fewer than a dozen 
persons in it. 


Five years ago an old man of 75 went by 
river launch from an island village to Ran- 
goon. In Rangoon he went to an eating house 
and, so feeble that he could not move the pen, 
made his will. Soon afterward he died and 
his relatives disputed the will, denied that he 
ever made it and put forward one made eigh- 
teen years before. 


1The increase in dues was not necessary in 
order to carry on for another year, for the state- 
ment shows a balance of $23,021.67, which was 
almost as great as the balance at the beginning 
of the fiscal year. The policy obviously is that 
of enlarging activities. 


The dispute wound itself through the long 
processes of Oriental justice. The rage of 
difference remained unassuaged and the last 
appeal was made. So it comes about that this 
little document from a Rangoon eating house, 
along with the will of 1906 and many other 
papers bearing the signature of the old man, 
came all the way across the Indian Ocean 
through the Mediterranean and into Downing 
Street. 

There they have been considered and the 
decision given by Englishmen who may never 
have seen Rangoon in their lives. 

It seems as if their quiet room were the 
clearing house for justice in all ends of the 
earth. One page alone of the list of business 
for the autumn sitting, which has just begun, 
seems to cover half the world—Tuan Man bin 
Tuan Lebeh of the Malay States has a griev- 
ance about a lease; Ibrahim Lebbe Abdul 
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Kudhoos, of Ceylon; Bouzouron, of Cyprus; 
Knut Knutson, of Nigeria; Essell, of the Gold 
Coast, are all to have their claims settled. 

Not often does a murder case come from 
the Equator to Whitehall. Mostly they are 
claims for money or property. 


No Pomp or Ceremony 


As you sit in the court you get the impres- 
sion that the affair is being discussed by half 
a dozen men in the library of some dignified 
and old-fashioned club. There are no robes, 
no police, no pomp or ceremony. All round 
the room are books. 

Across the middle of it sit the five members 
of the committee who may be hearing the 
case. In the chair is, perhaps, Lord Dunedin, 
80 next month, but with a mind still agile and 
alert. On his right may be Lord Darling, 80 
in December, but with the zest and laughter 
of an undergraduate. On his left may be 
Lord Tomlin, a youngster of 62, with time 
still to enhance his fine legal reputation. 

Counsel stand facing the chairman, a few 
feet off, and talk in tones that you would call 
confidential if they were not so important. 
Lord Darling makes a bright interjection and 
sits back to chuckle over it. Lord Dunedin 
speaks as if he were irritated by bad logic or 
bad law. Lord Tomlin asks a question which 
shows that he is already ahead of the argu- 
ment. Counsel goes imperturbably on. 

Then comes “Clear the court!” and the 
attendant, the clerk, a solicitor or two and 
perhaps one spectator go into the ante-room. 
The committee ponders and decides, and in a 
few minutes, perhaps, a decision is made 
which will bring joy or sorrow, gain or loss, 
to men under a tropical sun 10,000 miles away. 
—London Daily Chronicle. 


BAR’S DUTY IN SELECTING 
JUDGES* 


It is indeed regrettable that under our sys- 
tem of selecting judges we frequently get 
lawyers whose natural talents and mental en- 
dowments are below the average of the mem- 
bers of the bar—lawyers who have failed to 
make a success as members of the profession. 
Often they are inexperienced and untried 


lawyers, and after we call them to the bench 
we have to educate them as judicial officers 
at the expense of the bar and the public. 
This is wrong and militates against the best 
interests of the public and of the profession. 
It is also true that lawyers who have not suc- 
ceeded in the profession naturally turn from 
the practice of the law to seek official posi- 
tions in order that they may secure a liveli- 
hood. Such candidates for judicial positions 
are usually willing to spend time and mone? 
to introduce themselves to the public, and 
are quite likely to succeed, if they have a 
popular turn of mind and can make them- 
selves good fellows with the voters. Often 
a good lawyer is only well known in a very 
limited locality, for a hard-working lawyer 
is employed either in his office or in the court 
room, and therefore is not generally of wide 
acquaintance throughout a district or state. 
Our method of appointing and electing judges 
is not conducive of the best results, and our 
nonpartisan judiciary ballot has proven to be 
of little value. It seems to me that it is the 
duty of the bar to endeavor to prevent poli- 
tical consideration from outweighing judicial 
fitness in the selection of our judges. It 
should protest earnestly against the appoint- 
ment, or election, of those who are unsuitable 
for the bench, and it should strive to have 
elected to office only those who are fitted by 
nature, training and experience. The aspira- 
tions of lawyers for judicial positions should 
be governed by an impartial estimate of their 
ability to add honor to the office, and not by 
a desire for the distinction which the position 
may bring to themselves. 

An active, vigilant bar can do much to im- 
prove the judiciary and can see to it that 
only those lawyers judicially fit can secure 
an appointment or an election to a judicial 
position. The bar should always suggest and 
present the names of lawyers from whom a 
selection should be made for judicial purposes. 
The governor should always consult the bar 
before making an appointment to a judicial 
position, and there should be an unwritten 
rule with the bar that only lawyers proposed 
by it for judicial positions should become 
candidates for such positions. If we desire 
to raise the standard of our judiciary, the bar 
must be active and earnest in that direction. 


I cannot believe that a republic can subsist if the influence of 
the lawyers in the public business does not increase in proportion 
to the power of the people.—De Tocqueville. 


*An extract from an address by Alan Bogue, 
delivered at the 1928 annual meeting of the 
South Dakota State Bar Association. 
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SUMMER INSTITUTE ON AIR LAW 


As a part of the regular summer school program of the Northwestern 
University Law School, in 1930, the Air Law Institute will hold the first course 
of instruction for lawyers and law students during the period from August 
sixth to nineteenth, inclusive. 

Lecturers include: .Dr. A. D. McNair of Gonville and Caius Colleges, 
Cambridge, England; Captain Albert Roper, General Secretary of the Inter- 
national Air Navigation Commission, representing lrance; Dr. Hans Oppi- 
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Ambrosini, Director of the Italian Institute of Air Law; Mr. George B. Logan 
of St. Louis, and Professor Carl Zollmann, of Marquette University, Mil- 
waukee. 


Credits may be applied to the degrees of Master of Laws and Juris Doctor. 
For bulletin of the summer session and other information address 


Secretary of the Law School 


Northwestern University, Chicago 
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